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DISCUSSIONS OF CURRENT INSURANCE 
PROBLEMS IN LEGAL PERIODICALS 


The country’s leading legal periodicals continue to provide 
informative discussions of insurance problems faced by all 
companies. The discussions appearing in these publications 
are more than mere re-statements of the law of insurance; 
they are presentations of the views of various writers regarding 
problems currently faced by insurance companies. In many 
instances they deal with problems not yet confronting in- 
surers, but which will arise within a very short period of 
time. The more important of the many recent articles in 
legal periodicals are listed below, accompanied by brief com- 
ments regarding their contents: 


‘ The Doctrine of Avoidable Consequences in Disability 
Please Route to: Insurance.—Lawrence J. Ackerman, 4 Univ. of Newark Law 
Review 8, °39 LPD {/ 2004. The doctrine that a person 
carrying disability insurance may not recover for con- 
sequences which he could have avoided by proper treatment 
for his ailment is discussed. 


ne Property Laws as Applied to Life Insurance. 

. O. Huie, 17 Texas Law Review 121, ’39 LPD f{ 5509. 

A ase of the problems created by the application of 
community property laws to life insurance situations. 


Execution Process and Life Insurance.—Isadore H. Cohen, 
39 Columbia Law Review 139, ’39 LPD 1015. Allocation 
of creditors’ rights in the life insurance of a debtor carried 
on his own life, with reference to statutory provisions in 
New York, is considered. 

a 


Purchase by Life Insurance Companies of Securities 
Privately Offered.—Churchill Rodgers, 52 Harvard Law 
Review 773, 39 LPD { 2515. The Assistant General Counsel 
for the Metropolitan Life Insurance Company discusses the 
practice of insurance companies in purchasing securities 
directly from issuers. 

* 


Procedure in Contesting Life Insurance Policies.—Aubrey 
F. Folts, 15 Tennessee Law Review 780, ’39 LPD { 5034. 
The invocation of equitable relief by insurers against a suit 
at law upon a policy is discussed. 


Life Insurance and the Federal Estate Tax.—Randolph E. 
Paul, 52 Harvard Law Review 1037, ’39 LPD { 6526. The 
apathy of Congress toward the problem of estate tax provi- 
sions covering the subject of insurance is criticized. 
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% NEGLIGENCE 
(Other than Automobile) 


Boxing Contest.—The son of the plaintiff died as a result of 
injuries received in a boxing contest held under the auspices 
of defendant veterans’ organization. Liability could not 
be imposed on the physician who observed the physical 
condition of deceased, or on members of the State Athletic 
Commission, since no statutory duty was shown to be 
owing by them to the decedent. (Shelaeff v. Groves, U. S. 
Dist. Ct., N. D. of Cal.)... J 400,694. 


Contributory Negligence.—Recovery for injuries sustained as 
the result of being struck by a streetcar was denied, as the 
plaintiff was guilty of contributory negligence in attempting 
to cross in front of the moving car. (Poland v. City of 
Seattle, Wash. Supreme Ct.).. . 400,691. 


Joinder of Parties—Where, under the allegations of the peti- 
tion, the negligence of both the initial and delivering car- 
riers contributed to the plaintiff's injuries, both carriers 
were properly joined as parties defendant and were not 
subject to separation in order to give a federal court juris- 
diction on the ground of diversity of citizenship. (Whatley 
v. Mo. Pac. R. R. Co., U. S. Dist. Ct., W. D. of La.) 

{ 400,693. 


Landlord and Tenant.—Plaintiff sued his landlord to recover 
damages for personal injuries sustained in a fall while 
descending a flight of deteriorated and defective wooden 
steps to a dwelling house in which plaintiff and his family 
lived. The trial court properly directed a verdict for de- 
fendant as the evidence showed that plaintiff fully and 
clearly appreciated the defective condition of the steps 
which he continued to assume the risk of using. (Talley v. 
Curtis, Tenn. Ct. of App.) . . .J 400,698. 


Grease Hoist.—Plaintiff, while his car was on the grease hoist 
in defendant’s garage, was engaged in cleaning the rear 
window. After cleaning the window he stepped backward 
and fell to the floor of the garage, the car having been 
hoisted into mid-air by the attendant while the plaintiff was 
in the car. Plaintiff was barred from recovering damages 
for his injuries as he was guilty of contributory negligence, 
as a matter of law, in failing to look when he alighted from 
the car. (Hartwick v. Lawson, Mich. Supreme Ct.) . . .] 400,701. 


Golf Caddie Injured.—Plaintiff was injured while employed as 
a golf caddie when he was struck by a golf ball driven by 
the defendant. The trial court properly instructed the jury 
on the issue of whether or not the defendant was negligent 
in failing to warn the plaintiff of his intention to make his 
stroke. (Page v. Unterreiner, Springfield (Mo.) Ct. of App.) 
.. 1 400,696. 


Adulterated Food.—Plaintiff, while a patron in defendant’s 
store, purchased a bowl of soup which contained glass that 
she swallowed and, as a result, sustained injuries and 
nervous shock. It was error for the trial court to refuse 
to instruct the jury that the burden was upon the plaintiff 


to prove by a preponderance of credible evidence that plain- 
tiff swallowed glass while eating soup and that by reason 
thereof she was injured and made sick. (Bell v. §. § 
Kresge Co., St. Louis (Mo.) Ct. of App.).. .{ 400,699, 


Railroad’s Liability.—Plaintiff, a boy of thirteen, was injured 


when he was forced from defendant’s freight train by the 
engineer who threw hot water on him. While there was 
no direct evidence that defendant had any rules requiring 
its employees to remove trespassers from its trains, the 
trial court properly overruled the defendant’s motion for 
a directed verdict as sufficient facts were alleged in the 
declaration from which there could be induced an implied 
common law duty to remove plaintiff. (Southern Ry. Co. 
v. Jackson, Tenn, Ct. of App.).. . | 400,697. 


Stores and Shops.—Plaintiff sustained injuries as the result of 


slipping on a greasy spot on the floor of a cafeteria owned 
and operated by defendants. Plaintiff’s evidence that the 
greasy spot was the cause of the fall and that one of de- 
fendants’ servants had actual knowledge of the existence 
of the condition established a prima facie case of negligence 
and placed the burden of establishing exculpation upon the 
defendants. (Kennett v. Federici, Wash. Supreme Ct.) 

1 400,692. 


Radio Drama.—Where defendants, without plaintiff's consent, 


broadcast a dramatization of a holdup in which he was in- 
volved, plaintiff’s right of privacy was violated and upon 
proof the plaintiff may recover damages. (Mau v. Rio 
Grande Oil, Inc., U. S. Dist. Ct., N. D. of Cal.).. .] 400,700. 


Sewage Disposal.—Where the evidence, in an action to recover 


damages for the pollution of a stream, showed that the 
creek was polluted at the time the plaintiff purchased the 
farm which was more than five years before the acts com- 
plained of, the cause of action was extinguished by the 
running of the five year statute of limitations. (King v. 
City of Rolla, Springfield (Mo.) Ct. of App.). . .1 400,695. 


* LIFE x 


Insurable Interest of Assignee—Where a policy of life in- 


surance is taken out by the insured, he may assign it to 
whom he will, and it is not required that the assignee have 
an insurable interest in the life of the insured in order to 
recover on the policy. (Metropolitan Life Ins. Co. v. Doty, 
C. P. of Fayette County (Pa.))... 500,611. 


Misrepresentations in Application—Although he had been 


hospitalized and had undergone an operation for cancer, 
insured failed to disclose such facts in his application. 
According to affirmative testimony insured never knew he 
had cancer, but since he did know that he had been hos- 
pitalized it was held that the court erred in permitting the 
case to go to the jury on the issue of misrepresentation. 
(Daly v. John Hancock Mut. Life Ins. Co., C. P. of Lancaster 
County (Pa.))...7 500,610. 


Paragraph (f§) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Disability Benefits—Insured’s life policy provided for dis- 
ability benefits should insured become disabled by “bodily 
injury or disease.” The evidence proved that plaintiff was 
in fact disabled, but because his disability resulted from a 
mental disorder rather than from a “bodily” disease, his 
suit on the policy was dismissed. (The Guardian Life Ins. 
Co. of America v. Richardson, Tenn. Ct. of App.). . .] 500,617. 


Extended Term Insurance.—Recovery on a defaulted policy 
was sought on the theory that the policy had not lapsed, 
since it provided for automatic extended term insurance. 
It was held that the automatic continued insurance ran 
concurrently and not consecutively with the grace period 
and, as a consequence, the policy had lapsed prior to the 
time of insured’s death. (The Travelers Ins. Co. v. Buchanan, 


Okla. Supreme Ct.).. .[ 500,615. 


Limitations.—At the expiration of seven years from the time 
insured disappeared, recovery was sought under his war 
risk policy on the presumption of death. The government 
moved to dismiss the complaint on the ground that the 
action was barred by the statute of limitations. However, 
it was held that no cause of action accrued until the ex- 
piration of the seven-year period, and since the action was 
commenced within the limitation period following the 
seven-year presumption period, it was timely. (Howard v. 
United States of America, U. S. Dist. Ct, W. D. of Wash.) 
.. 1 500,609. 


Cancellation of Policy.—The insurer sought cancellation of in- 
sured’s policy on the ground that in his application, insured 
falsely stated that he had never had heart disease. The 
evidence proved that insured had been afflicted with heart 
disease and, although insured died of pneumonia and not 
heart trouble, a decree was entered for the insurer since 
it was induced to issue the policy by reason of the false 
representations. (The Western and Southern Life Ins. Co. 
v. Ogrodnik, Admx., Mich. Supreme Ct.). . . | 500,612. 


Change of Beneficiary—Insured separated from his wife and 
changed the beneficiary of his insurance certificate in favor 
of his mistress, whom he designated as his wife. In an 
interpleader suit it was held that the fact that the woman 
was not his lawful wife did not prevent her from being the 
beneficiary under his policy, and since there was no con- 
vincing evidence of undue influence, a decree was entered 
sustaining the change of beneficiary. (Metropolitan Life 
Ins. Co. v. Gray, Mich. Supreme Ct.). . .] 500,613. 


Delivery of Policy.—The policy written called for a larger 
premium than that stated in the application and, in a tele- 
Phone conversation with the agent, insured stated that he 
would pay the additional premium and would sign an 
amended application. Before he had an opportunity to do 
so, he died. Since there was no evidence from which the 
jury could find that the agent had authority to waive 
the conditions fixed by the company that he should collect the 
additional premium and have the amended application 
signed before delivery, it was held that the telephone con- 
versation did not operate as an acceptance of the policy 


by the insured and a constructive delivery of the policy. 
(Kinney v. The Northern Life Ins. Co., Wash. Supreme Ct.) 
.. .§ 500,608. 


War Risk Insurance.—Through mistake, part of the proceeds 


which should have been paid to the children of a veteran’s 
deceased half sister was paid to the other heirs at law. 
Upon payment of the balance of the insurance in a lump 
sum to the veteran’s administrator, the Veterans’ Adminis- 
tration deducted the amount erroneously paid. Such de- 
duction was held to be proper under 38 U. S. C. A. §§ 454, 
454a, a statute that made the insurance subject to any claim 
which the United States might have against it. (Bowling 
Green Trust Co., Admr. v. United States of America, U. S. 
Dist. Ct., W. D. of Ky.). . . 500,614. 


Insolvent Insurer.—Where competent evidence sustained the 


trial court’s finding that the defendant insurer was in- 
solvent, it was held that the insurance commissioner was 
justified in refusing an administrative hearing before filing 
a petition for the appointment of a receiver, since the pro- 
visions of the statute relative to administrative hearings 
were directory rather than mandatory. (Gauss, Commis- 
sioner of Insurance v. American Life Ins. Co., Mich. Supreme 
Ct.). . . J 500,616. 


*% AUTOMOBILE * 


Persons Walking Along Road Hit by Car.—Defendant was 


held liable for causing death of two persons who were 
struck by his car as they were walking along the side of 
the road upon which he was driving. There was no other 
traffic on the road and the court found that had defendant 
been keeping a proper lookout, he should have seen the 
pedestrians in time to have avoided hitting them. (White 
v. State ex rel. Anderson, U. S. C. C. A., 4th C.)...9 701,427. 


Lookout Required Crossing Intersection—Where plaintiff 


failed to keep a proper lookout for traffic as he crossed 
a highway and his car was struck by defendant’s car as 
he reached the second traffic lane, his contributory negli- 
gence in failing to keep such lookout barred recovery. 
(Herceg v. Wideman, Mich. Supreme Ct.) . . . J 701,438. 


Three-Way Collision.—In a case where two cars collided and 


one of the cars continued on and collided head-on with 
plaintiffs’ car, the jury returned a verdict of no cause of 
action, plaintiffs’ being found guilty of contributory negli- 
gence. (Zeitz v. Mara, Mich. Supreme Ct.).. .{ 701,433. 


Amount of Verdict—Verdict for $2000 for injuries sustained 


by plaintiff through the admitted negligence of defendant’s 
son upheld where the evidence was sufficient to send the 
question of plaintiff’s loss of earnings to the jury and in 
addition to show medical expense incurred on account of 
personal injury. (Maxwell v. Wanik, Mich. Supreme Ct.) 
.. §§ 701,437. 
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AUTOMOBILE—Continued 


Last Clear Chance.—Where motorist saw elderly plaintiff who 
was attempting to cross the street and could have avoided 
striking her, but failed so to do, he was liable under the 
last clear chance doctrine and the negligence of plaintiff 
in failing to stay within the pedestrian lane became immate- 
rial. (Martin v. Vierra, Cal. Dist. Ct. of App.) . . .] 701,430. 


Gross Negligence Not Established.—Plaintiff did not sustain 
allegation of gross negligence by showing that defendant, 
who had pulled out of his line of traffic to pass another 
vehicle, was unable to get back in to allow the car in which 
plaintiff was riding to pass and so pulled over onto the 
shoulder where he collided with said car. (Bielawski v. 
Nicks, Mich. Supreme Ct.).. .§ 701,442. 


Independent Contractors.—Where the owner of a truck is en- 
gaged by another to haul coal for the latter and retains 
complete control over the operation of his truck, he is an 
independent contractor and the company for which he hauls 
coal is not liable for his negligence. (Gilday v. The Earl 
Werts Coal Co., Ohio Ct. of App.).. .§ 701,431. 


Employee’s Deviation from Scope of Employment.—Where 
employee in returning truck to employer deviated from his 
chosen route to visit a friend and then in returning to said 
route lost control of the truck and ran into and injured 
plaintiff, direction of verdict in favor of employer was up- 
held. (Kalinowski v. Odlewany, Mich. Supreme Ct.) 

q 701,435. 


Walking Into Path of Bus.—Where a pedestrian stepped into 
the street in the middle of the block at a time when defend- 
ant’s bus was approaching and instead of waiting for the 
bus to pass walked directly into its path, his negligence 
precluded recovery for wrongful death against the owner 
of the bus. (Haley, Adm’r v. Grosse Ile Rapid Transit Co., 
Mich. Supreme Ct.).. .§ 701,443. 


Imputed Negligence.—The negligence of the driver of the car 
in which plaintiff's deceased was riding was imputed to 
deceased so as to bar recovery, said negligence consisting 
of a failure to keep a proper lookout and to slacken speed 
in crossing an intersection. (Holley, Adm’r v. Farley, Mich. 


Supreme Ct.).. . J 701,436. 


Right of Way at Intersection.—An instruction embodying the 
rule of law relative to right of way at an intersection and 
continuing with the exception to such rule based on facts 
causing the disfavored driver to be deceived, was errone- 
ously given in a case where the facts showed no deceit. 
(Bowen v. Odland, Wash. Supreme Ct.). .. J 701,432. 


Motorist’s Failure to See Parked Truck.—Failure of plaintiff 


to allege facts justifying his failure to see truck which was 
parked partly on road and with which he collided and to 
show that the awkward manner of parking the truck had 
something to do with such failure was held sufficient to 
justify the trial court in sustaining the defendant’s exception 
of no cause of action. (General Exch. Ins. Corp. v. M, 
Romano & Son, La. Ct. of App.). . .[ 701,428. 


County’s Duty to Mark Roads.—Failure of the county to main- 


tain proper warnings where a road ends at an intersection 
imposes liability for injuries sustained by plaintiff when 
the car in which she was riding continued across the inter- 
section and plunged into a ditch. (Maxson v. Bay County, 
Mich. Supreme Ct.).. . J 701,434. 


Waiver by Insurer.—The acceptance and retention of overdue 


premiums were held to amount to a waiver of the insurer's 
defense that the policy had lapsed, and a denial of liability 
under the policy to amount to a waiver of the requirements 
as to notice, proof of loss and delivery of summons, 


(Pastucha v. Roth, Mich. Supreme Ct.). . .] 701,440. 


Road Laborer Hit.—Plaintiffs’ father, who was one of a group 


of men who were working on some gas pipes in the street, 
in response to an order by the foreman, jumped out of 
the trench where he was working and started across the 
street without looking for traffic and was struck by de- 
fendant’s car, and sustained injuries resulting in death, 
The court found deceased guilty of contributory negligence, 
barring recovery. (Reid v. Owens, Utah Supreme Ct.) 

{ 701,429, 


Pedestrian’s Duty in Crossing Street.—Where plaintiff stepped 


into street in middle of block and then stepped back to 
allow defendants’ car to pass, but was struck by the car, 
questions as to proximate cause and due care should have 
gone to the jury. A statute requires pedestrians crossing 
in the middle of the block to yield the right of way to 
motorists, but does not prohibit such crossing. (Genola v. 


Barnett, Cal. Supreme Ct.). . . 701,441. 


False Statement to Insurer.—Where the insured denied that 


either he or his car was involved in the accident on ac- 
count of which suit was commenced against him and the 
defense thereof was undertaken by the insurer, the sub- 
sequent admission by the insured that he had been involved 
in the accident amounted to a breach of his insurance con- 
tract, releasing the insurer from liability. (Brogdon ¥. 
American Automobile Ins. Co., Mich. Supreme Ct.) 

J 701,439, 


Paragraph (§) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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